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I. PREFACE
I begin, as always, with my expression of gratitude to Dean Ammons and Professor Gedid for the opportunity I have had to
serve as Jurist in Residence for the Law and Government Institute.
As we proceed, please remember that any viewpoints expressed here are my own and are not necessarily shared by any other
Justice of the Supreme Court of Pennsylvania.
II. INTRODUCTION
This is the fourth discussion in a series we opened four years ago with some thoughts on the nature of judging. In the second
installment, we turned to some considerations bearing on the *2 relationship among branches of state government. Last year,
we explored issues of federalism in the context of state constitutional interpretation.
Today I would like to take a directed look at Pennsylvania’s capital jurisprudence. This subject cannot be broached without
confronting the stark observation that the Commonwealth’s executive branch has not actually carried out a sentence of death
for fourteen years.1 There are 193 prisoners on death row in Pennsylvania, and, of these, 143, or 74%, have been there for
more than 10 years.2 Indeed, for 32 of these prisoners, the execution of their sentences has been delayed since the 1980s.3
Additionally, over the last 15 years, approximately 100 prisoners have been removed from death row when their sentences
were overturned upon appellate or collateral judicial review, and for one reason or another, they received an alternative
sentence.4
Harkening back to the title I have chosen for this discussion, we can start with the obvious-the current state of Pennsylvania’s
capital jurisprudence is impaired.5 Indeed, a colleague sometimes *3 commented that, in Pennsylvania, we do not have the
death penalty, rather, we have ‘death by arteriolosclerosis.’6 Given that prosecutors vigorously pursue the imposition of
capital punishment when deemed appropriate,7 the question arises: Just what is wrong?
As in many other subject areas, there is no single, definitive answer. Clues abound, however, and, presently, I wish to
concentrate on one evident one, namely, the quality of the defense representation provided by the Commonwealth to indigent
capital defendants.8 This is an issue I have written on many times in appellate decisions.9 Indeed, the topic recently prompted
me to do something I had never done before-that is to write a special concurrence to a majority opinion, which I authored.10
The concern also ties into our law-and-government theme, since capital punishment entails the exercise of the State’s power
to take a human life and the implementation of critical policy choices as to how this authority is to be fairly administered.11
In laying the groundwork for discourse, first we will review, briefly, the background and structure of the Pennsylvania death*4 penalty statute.12 While considering the statute’s framework, we will concentrate on the opportunity provided for capital
defendants to make their case for the alternative of a life sentence at the penalty stage of trial through the presentation of
mitigating evidence.13 We will then discuss the States’ obligation to provide counsel for indigent criminal defendants, review

the basic requirements for effective representation, and review some of the key, special obligations of capital defense counsel,
again, in terms of advancing mitigation.14
I have chosen the mitigation focus because, after reviewing more than one hundred records in these cases, I think that this
yields the most vivid example of a debilitating deficiency in the death-penalty regime, which remains in sore need of
improvement for the system to work properly. We can then transition into a review of some of the examples of deficient
stewardship while probing potential causes and solutions which may be available for consideration by policymakers.
On another prefatory note, there are many other sub-topics within the capital punishment arena, including questions of
accuracy in guilt determinations, race, socioeconomics, morality, and philosophy.15 One subcategory encompasses reciprocal
claims of overreaching and distortions lodged against both anti-death-penalty groups and proponents of capital punishment.16
While recognizing that these and other interrelated subjects are very important in their own right, we are taking a narrower
focus today *5 and centering on the Commonwealth’s provision of counsel to indigent capital defendants and the quality of
the representation these lawyers provide, as reflected at the sentencing stage of trials.
I think you will see that it is more than I can do in an hour to even modestly cover this subject. Thus, there will be a number
of issues I can only touch upon. If I am successful, however, in making the point that the area is one of substantial public
concern, I am hopeful that you may follow up by reviewing the works of many other government officials, scholars,
journalists, researchers, and others who have broached the topic and whose work I will build upon today.
III. THE PENNSYLVANIA DEATH-PENALTY STATUTE
A. General Background and Structure
The general framework for the present Pennsylvania death-penalty statute has been in effect since 1978.17 The
Commonwealth has had previous death-penalty regimes, but their mechanics were deemed infirm in the Supreme Court of
the United States’ 1972 decision in Furman v. Georgia.18 Furman held that, per the Eighth and Fourteenth Amendments,
death-penalty statutes “cannot leave unbridled discretion in the sentencing body to determine whether a sentence of death
should be imposed in a particular case.”19 *6 Consistent with this federal constitutional mandate, the Pennsylvania deathpenalty statute now channels sentencing discretion by limiting capital punishment to “those offenders who commit ‘a narrow
category of the most serious crimes’ and whose extreme culpability makes them ‘the most deserving of execution.”’20
Under the present statute, capital trials proceed in two phases.21 In the first of these--the guilt phase--jurors determine
whether the defendant has committed a capital offense, namely, first-degree murder.22 If a jury returns such a conviction, and
assuming the Commonwealth has met all the necessary prerequisites,23 the case proceeds to a penalty phase.24 At this stage,
jurors decide between two available punishments-a sentence of life in prison or death.25
In this sentencing proceeding, jurors make two overarching determinations-““eligibility” and “selection.”26 First, the jury
must decide whether the defendant is eligible for capital punishment by *7 assessing whether the Commonwealth has proven
at least one aggravating circumstance.27 Aggravating circumstances are factors which, in the judgment of the legislature, tend
to intensify the defendant’s moral culpability and include such things as: the killing of a law enforcement officer in the
performance of his duties, the perpetration of a contract killing, the knowing creation of a grave risk to others, killing in the
perpetration of a felony, torture, and the commission of multiple murders.28
If a unanimous jury finds at least one aggravating circumstance present then the deliberations proceed to a selection process,
in which the individual jurors weigh the aggravating circumstance or circumstances against mitigating factors and are
required to make a reasoned moral judgment concerning whether the defendant should be put to death.29 One important
caveat, however, is that if the jurors find at least one aggravator present and no mitigators, they are required to return a death
verdict.30
Mitigating circumstances-which are central to our topic today--are factors which may be considered to militate against the
imposition of a death verdict and include such things as: an absence of any significant history on the part of the defendant of
prior criminal convictions; influence of extreme mental or emotional disturbance of the defendant in connection with the
killing; the defendant’s age; and any other evidence concerning the defendant’s character, record, and the circumstances of

his offense.31 Under the last of these, sometimes termed the “catch-all[,]” jurors may consider “a wide range of evidence,
including *8 life history, mental health status, physical or psychological abuse, [and] childhood neglect.”32
Again, the importance of mitigation in a death case cannot be overstated. In the words of the Supreme Court of the United
States: “in capital cases the fundamental respect for humanity underlying the Eighth Amendment ... requires consideration of
the character and record of the individual offender and the circumstances of the particular offense as a constitutionally
indispensable part of the process of inflicting the penalty of death.”33 Circling back to Furman, and as put by one
commentator, “[a] capital jury’s opportunity to consider mitigating evidence is one of the critical procedures the Supreme
Court [of the United States] has endorsed to alleviate arbitrariness in the jury’s decision of whether a defendant deserves to
die.”34 Moreover, as a practical matter, because in many capital cases the Commonwealth possesses strong evidence of
aggravation, mitigation proofs are absolutely essential, *9 as a counterbalance, in the defense response.35 Simply put, a
reasoned moral judgment needs to be adequately informed.36
Of course, defense attorneys may have strategic reasons for deemphasizing certain aspects of a defendant’s background.37
Indeed, there is much debate concerning what types of mitigating evidence are likely to impact the moral calculus of jurors in
ways which may be favorable to the defendant.38 Presently, I do not intend to enter into this debate but instead will simply
make two observations. First, the Supreme Court of the United States has said that “evidence about the defendant’s
background and character is relevant because of the belief, long held by this society, that defendants who commit criminal
acts that are attributable to a disadvantaged background, or to emotional and mental problems, may be less culpable than
defendants who have no such excuse.”39
Second, as we will discuss in greater detail in a moment, the Supreme Court of the United States has stressed the importance
of a thorough mitigation investigation as a linchpin to a penalty-phase *10 defense.40 Thus, in the absence of an adequate
investigation--regardless of how one may feel about the usefulness of the information which might have been collected-as a
matter of federal constitutional law, a death-penalty lawyer’s stewardship is indisputably lacking.41
III. EFFECTIVE ASSISTANCE OF CAPITAL COUNSEL
Now I am going to shift gears to discuss federal constitutional requirements pertaining to criminal defense attorneys in
general; then we will channel the discussion back into the death-penalty mitigation arena.
Fifty years ago, in Gideon v. Wainwright,42 the Supreme Court of the United States held that, under the Sixth and Fourteenth
Amendments, when an indigent criminal defendant is charged with a felony, the State must provide him with legal counsel.43
Several decades later, in Strickland v. Washington,44 the Supreme Court of the United States announced that the Constitution
also requires that appointed lawyers provide reasonably effective counsel that is consistent with prevailing professional
norms.45
Through the ensuing years, the character and quality of the representation mandated by the Constitution has been a
controversial subject;46 so I want to spend a few minutes *11 discussing what Strickland, on its face, appears to have
required. Then we will turn to what some consider as a subsequent evolution in the prevailing standards governing
constitutionally effective attorney stewardship, as reflected in two subsequent, milestone decisions of the Supreme Court of
the United States--Williams v. Taylor47 and Wiggins v. Smith.48
A. The Strickland Standard
The defendant in the Strickland case confessed to three brutal stabbing murders and refused to follow his attorney’s advice in
various material respects.49 The circumstances left the lawyer with “a sense of hopelessness about the case,” and his
preparations for the sentencing hearing were quite minimal, at least measured against today’s guidance standards.50 Beyond
conversations with the defendant, his wife, and his mother, the attorney did not look further into evidence concerning the
defendant’s character or his mental and emotional state and presented no such mitigation evidence.51 The defendant was
sentenced to death on each of the three murder counts.52
After endorsing the general requirement of reasonably effective counsel, consistent with prevailing professional norms, the

Supreme Court of the United States indicated that such norms encompassed a wide range of approaches to criminal defense.
53 The Court also worried that setting too high a bar would encourage litigation, could impair the ardor and independence of
defense *12 counsel, could deter acceptance of appointments, and could undermine attorney-client trust.54 Thus, the Supreme
Court of the United States admonished that judicial scrutiny of counsel’s performance must be “highly deferential” and that
reviewing courts are to avoid “second-guess[ing]” and the use of “hindsight.”55 In terms of attorney investigations, the Court
said:
[S]trategic choices made after thorough investigation of law and facts relevant to plausible options are
virtually unchallengeable; and strategic choices made after less than complete investigation are
reasonable precisely to the extent that reasonable professional judgments support the limitations on
investigation. In other words, counsel has a duty to make reasonable investigations or to make a
reasonable decision that makes particular investigations unnecessary. In any ineffectiveness case, a
particular decision not to investigate must be directly assessed for reasonableness in all circumstances,
applying a heavy measure of deference to counsel’s judgments.56
Furthermore, the Supreme Court of the United States determined that even if a criminal defendant proves that his lawyer’s
performance was professionally unreasonable, the Sixth Amendment does not require a new trial per se.57 Rather, a
defendant generally must also demonstrate that “there is a reasonable probability that, [had professionally adequate legal
assistance been provided], the result of the [criminal] proceeding would have been different.”58 The overarching Strickland
test has *13 come to be known as the “performance-and-prejudice” standard for assessing effectiveness in the assistance of
legal counsel.59
Applying this standard, the Supreme Court of the United States concluded that the lawyer’s stewardship in Strickland was
adequate and no relief was due.60 According to the Court, nothing in the record suggested that counsel’s “sense of
hopelessness distorted his professional judgment.”61 The Court explained that the attorney’s conversations with the defendant
and family members were enough to confirm that character and psychological evidence would be of little help, and the
strategy of limiting the scope of the evidence prevented the prosecution from pursuing potentially damaging rebuttal.62
In Strickland’s aftermath, the Supreme Court of the United States’ apparent acceptance of a minimal investigation as
adequate performance on the part of a death-penalty lawyer in the face of extensive aggravation was widely and intensely
criticized as rendering the constitutional guarantee of effective counsel largely meaningless.63 Advocates, academics, and
researchers continue to *14 chronicle examples and patterns of poor lawyering in capital litigation nationwide.64 In one
infamous instance, Texas appellate *15 courts and a panel of the United States Court of Appeals for the Fifth Circuit found
that a lawyer was effective for Sixth Amendment purposes although he slept during substantial periods of his client’s capital
trial.65
Indeed, seventeen years after Strickland was issued, its author, former Justice Sandra Day O’Connor, expressed misgivings.66
In a speech given in 2001, Justice O’Connor recognized that there were “[s]erious questions ... being raised about whether the
death penalty is being fairly administered in this country” and wondered whether changes might be in order.67
B. Williams and Wiggins
The other federal constitutional milestone I wish to address before we reach the Pennsylvania cases is reflected in Williams v.
Taylor68 and Wiggins v. Smith.69 In Williams, a death-penalty lawyer did not begin his preparations for the penalty phase until
a *16 week before trial and did not conduct a thorough investigation.70 Had he done so, the Supreme Court of the United
States related:
[T]he jury would have learned that Williams’ parents had been imprisoned for the criminal neglect of Williams and his
siblings, that Williams had been severely ... beaten by his father, that he had been committed to the custody of the social
services bureau for two years during his parents’ incarceration (including one stint in an abusive foster home), and then, after
his parents were released from prison, had been returned to his parents’ custody.
Counsel [also] failed to introduce available evidence that Williams was “borderline mentally retarded” and did not advance
beyond sixth grade ....71

The Williams Court obviously considered such evidence to have meaningful import in terms of mitigating effect.72 Indeed,
the Court highlighted that, after hearing the additional evidence in post-conviction proceedings, “the very judge who presided
at Williams’ trial, and who once determined that the death penalty was ‘just’ and ‘appropriate,’ concluded that there existed ‘a
reasonable probability that the result of the sentencing phase would have been different’ if the jury had heard that
evidence.”73 Likewise, the Supreme Court of the United States itself reasoned that “the graphic description of Williams’
childhood, filled with abuse and privation, or the reality that he was ‘borderline mentally retarded,’ might well have
influenced the jury’s appraisal of his moral culpability.”74 Accordingly, a new sentencing proceeding was required.75
*17 The Supreme Court of the United States expanded on these themes in Wiggins, which, interestingly, was authored by
Justice O’Connor two years after she expressed her process-related concerns publicly.76 Similar to Williams, the attorneys for
a defendant who suffered a death verdict made modest inquiry into the defendant’s social history and chose not to present this
sort of evidence to the sentencing jury.77 According to the Wiggins Court, at the post-conviction stage, it was revealed that the
defendant:
experienced severe privation and abuse in the first six years of his life while in the custody of his
alcoholic, absentee mother. He suffered physical torment, sexual molestation, and repeated rape during
his subsequent years in foster care. The time Wiggins spent homeless, along with his diminished mental
capacities, further augment his mitigation case. [Wiggins] thus has the kind of troubled history we have
declared relevant to assessing a defendant’s moral culpability.78
The Wiggins Court couched this sort of evidence as “powerful,”79 and found that a new sentencing hearing was due because
of counsel’s ““inattention” and “acqui[sition of] only rudimentary knowledge of [the defendant’s] history from a narrow set
of sources.”80
There was a forceful dissent in Wiggins, which among other arguments, posited that the majority had retroactively changed
the rules governing death-penalty representation.81 Indeed, whereas *18 Strickland focused greatly on foreclosing hindsight
second-guessing of attorney decision-making by post-conviction and appellate courts,82 Wiggins eschewed the use of ““post
hoc rationalization” to justify minimal investigations.83 The majority in Wiggins, however, pronounced that the Court had not
changed the law as established by Strickland, and--regardless of the reasonableness of any debate on this point--such ruling is
binding as a matter of federal constitutional law.84
There are two final observations I would like to make about Williams and Wiggins. First, in each case, capital defense
attorneys selected a one-dimensional sentencing strategy, without having conducted a full mitigation investigation.85 In
Williams, the salient *19 strategy was simply to stress the defendant’s voluntary cooperation with the police investigation.86
In Wiggins, the lawyers representing the defendant in the penalty hearing hoped to generate residual doubt concerning the
defendant’s actual perpetration of the underlying killing.87 In both instances, the Supreme Court of the United States stressed
that these kinds of choices, among a range of potential strategies, cannot be deemed reasonable in the absence of a thorough
mitigation investigation.88 As put by one commentator:
The significance of Wiggins is that the United States Supreme Court has now legitimized the idea of
examining a trial attorney’s investigation and preparation before determining whether the lawyer’s
strategic choices were constitutionally ineffective. More important, the Court has, for the first time,
expressed a willingness to reverse a death sentence if the attorney’s inadequate preparation was the cause
of the strategic decisions that failed.89
The second point is that in Wiggins in particular, the Court emphasized that in assessing prejudice, reviewing courts must
consider whether, with better lawyering, even a single juror might have been persuaded toward the alternative of a life
sentence.90 This follows from the requirement that a death verdict requires the *20 unanimous support of all jurors.91
Theoretically, at least, this point of emphasis should serve to ease the prejudice requirement to a degree.
In summary, as a matter of federal constitutional law, the Supreme Court of the United States has recognized that extensive
investigative and preparatory obligations rest with capital defense counsel.92 This point of view is entirely consistent with
earlier statements by the Supreme Court of Pennsylvania. For example, in 1994, the Supreme Court of Pennsylvania
admonished as follows:

Failure to prepare is not an example of foregoing one possible avenue to pursue another approach; it is
simply an abdication of the minimum performance required of defense counsel. It is not possible to
provide a reasonable justification for appearing in front of a death penalty jury without thorough
preparation.93
We can now turn our attention to the Pennsylvania landscape.
IV. THE APPELLATE LANDSCAPE IN PENNSYLVANIA
Before talking about the stewardship of capital defense attorneys in the Commonwealth, I want to briefly review the judicial
process which ensues after a death verdict is returned in Pennsylvania.
Typically, a capital case proceeds from verdict into a direct appeal, which, per statute, is considered by the Supreme Court of
Pennsylvania.94 Generally, however, issues pertaining to the effectiveness of counsel are no longer considered at the direct
*21 appeal stage.95 Rather, where a death verdict is affirmed on direct appeal, the prisoner has the opportunity to pursue a
subsequent round of collateral review under the Post Conviction Relief Act,96 and it is in this setting that Sixth Amendment
challenges to trial counsel stewardship are considered.97 Common pleas courts sit as the post-conviction court of original
jurisdiction,98 and appeals, again, proceed directly to the Supreme Court of Pennsylvania.99 If the defendant loses in the state
post-conviction process, he may pursue habeas corpus relief in federal court.100
Given the multiple layers and tiers of review delay is inevitable. Moreover, in the late 1990s and early 2000s, the Supreme
Court of Pennsylvania experienced a large influx of post-conviction appeals for a variety of reasons, including the legislative
imposition of new time limits on post-conviction proceedings and the involvement of experienced federal defenders in the
state post-conviction process.101 In any given case, forty or more claims frequently were raised.102 Given the volume,
complexity, and the quality of the defense stewardship in question in a number of the cases, which we will discuss in a
moment, several of the law clerks referred to the circumstances as in the nature of a “perfect storm.”103
*22 V. DISCUSSION
A. The Problem
With this background, I would like to talk about death-penalty representation in Pennsylvania using a very recent decision of
the Supreme Court of Pennsylvania, Commonwealth v. King,104 as a framework for the discussion. This is the case in which I
wrote a special concurrence to an opinion I also authored.105
Twenty years ago, the defendant, Carolyn Ann King, participated in the brutal killing of Guy Goodman, a seventy-four-yearold Lebanon County man.106 King was afforded the assistance of a court-appointed attorney and was tried, convicted of firstdegree murder, and sentenced to death, again, about twenty years ago.107 The judgment of sentence was affirmed, leading to
a protracted post-conviction process.108
At the hearing stage, King’s trial attorney related that she had very little experience trying criminal cases and no experience
trying a capital one.109 In terms of readying herself for the penalty phase, the lawyer said that she did no pre-trial preparation
work, since her “focus was on the [guilt] phase.”110 Indeed, this attorney did not appreciate, until late in the trial, that a
penalty phase would ensue immediately upon a conviction.111 In the following colloquy between King’s post-conviction
counsel and her trial attorney, the lawyer offered her explanation for these failures:
*23 Question: Is it accurate to say that your not knowing that the sentencing phase began immediately after the guilt phase ...
was simply a mistake in your understanding of the procedure ...?
Answer: Mistake, lack of energy, you can ascribe numerous words to it.112
Sudden knowledge of the lawyer’s impending obligation to defend King at the penalty phase, in counsel’s words, caused her

to “[a]bsolutely” panic.113 To the best of the lawyer’s recollection, her preparations for the penalty proceeding lasted for
about one and one-half hours.114 The attorney did not obtain “school, employment, medical, or criminal justice records”
concerning her client, and she did not contact any potential witnesses concerning mitigation.115 Further, counsel also
observed that she was allowed attorneys’ fees of $35 per hour for out-of-court work and $45 for court time, subject to a fee
cap of $5,000, and that a fee cap of $500 was imposed on investigative services.116
The post-conviction court credited counsel’s testimony that she did essentially nothing and found, based on a developed
record, that there was extensive, “readily available” mitigating evidence which the lawyer should have uncovered, including
evidence of serious mental-health issues, sexual abuse, child abuse, and domestic violence.117 The court concluded that the
attorney’s derelictions prejudiced King and awarded her a new sentencing hearing.118
*24 The Supreme Court of Pennsylvania’s review of the post-conviction order in King concerned the guilt phase of trial only,
since the prosecution abandoned an initial appeal from the award of a new sentencing hearing.119 Nevertheless, for reasons
which are collateral to what I wish to convey today, I turned to the penalty hearing in my special concurrence.
Initially, I expressed some sympathy to trial counsel’s plight in having been expected to take an appointment for which she
was “plainly unprepared,” ““unqualified,” and underpaid.120 I observed, nonetheless, that:
Now, some twenty years after the fact, we can only observe the incalculable recourses on the part of the Commonwealth,
[King’s] multiple defense attorneys, and the courts which have been expended to reach the present state of no resolution.
Presumably, there has been strain, as well, on the emotional reserves of the victim’s family. Nevertheless, given trial
counsel’s gross dereliction, the Commonwealth must begin the penalty process anew or face the difficult decision of
determining whether, at this juncture, enough is enough (such that a life sentence would be imposed).
No presumption or platitude can sweep aside this attorney’s intolerably poor performance or the damage it has caused. Of
greatest concern, these sorts of exceptionally costly failures, particularly as manifested across the wider body of cases,
diminish the State’s credibility in terms of its ability to administer capital punishment and tarnish the justice system, which is
an essential part of such administration.121
As suggested in this passage from the special concurrence, I also wanted to relate that, in my experience, the atrocious *25
representation provided to the indigent defendant at the penalty phase in King was not a mere aberration. Thus, I appended a
list of cases reflecting many other troubling instances of deficient stewardship in capital cases.122
For example, the appendix reflects that King’s co-defendant, Bradley Martin, also garnered a new penalty hearing on a postconviction court’s findings that his attorney’s deficient mitigation presentation “‘was the result of lack of attention,’ and his
failure to present [available] mental-health [evidence] ... was ‘unreasonable as a matter of law.”’123 This award occurred in
roughly the same time frame as the grant of a new sentencing hearing to King, that is, almost two decades after trial.124
In Commonwealth v. Keaton,125 an award of a new sentencing hearing was affirmed, twenty years after trial, on the findings
of a post-conviction court that the defendant’s trial counsel maintained a “myopic focus only on the guilt phase,” failed to
obtain life-history and mental-health records or otherwise conduct an adequate mitigation investigation, and ignored advice
that mental-health testing was implicated.126
In Commonwealth v. Walker,127 some fourteen years after trial, a post-conviction court awarded a new penalty hearing based
on the defense attorney’s lack of preparation.128 The Commonwealth initially appealed, but discontinued the appeal a year
later.129 Walker has been removed from death row,130 as it appears that he was resentenced to life imprisonment last year.131
*26 In Commonwealth v. Smith,132 in post-conviction proceedings, thirty years after the underlying killing in 1979, “the
Commonwealth stipulated that [the defendant] would be granted a new penalty ... hearing based on the ineffectiveness of trial
counsel.”133 Smith also was subsequently removed from death row,134 again, being resentenced to life in prison.135 Similar
circumstances occurred in the next case listed in the appendix, Commonwealth v. Williams.136
The next case, Commonwealth v. Beasley,137 is another in which a capital defense attorney attested at the post-conviction
stage that he was not aware that he could adduce life-history and mental-health evidence at a penalty proceeding and that he

conducted no investigation along such lines.138 I am going to relate the lawyer’s entire penalty-phase closing remarks to the
sentencing jurors, and, as I do, I ask you to keep in mind the lawyer’s core function to advance a mitigation case. Two other
relevant aspects of the background are that the Commonwealth presented evidence that the defendant committed two other
murders, one of a police officer and the other which occurred in New Jersey when the defendant was a juvenile, and the
defendant testified as the sole defense penalty witness.139
Counsel’s closing in the sentencing phase, in its entirety, proceeded as follows:
I am going to say very little to you at this time, because I wouldn’t presume to tell you how to decide this question that is
coming before you. The reason I asked Mr. Beasley to take the stand was because I felt that you should know him a little bit
as I know him, having represented him.
*27 I want to draw your attention to the fact that the case which we heard so much about for the last two weeks is the case
that now finally you have heard what really happened. An officer was shot, and Mr. Beasley was convicted of that crime.
That incident pervaded this trial. We felt as if we were trying that case over again. The aura of that case pervaded this one.
I am not going to tell you anything about that case, as far as the legal arguments or the positions in the case, because I don’t
know. I was not his attorney in that case. I just want you to know that, in that case he does have an attorney. Motions have
been filed with the Court claiming that certain errors were made. I don’t even know what those errors are claiming to be, and
that those motions have not been decided by the Court.
Therefore, the Court has not yet given its final judgment on that case.
As far as the [New Jersey] case, I asked Mr. Beasley about it, and you heard what he said. And you can draw your own
conclusions from that.
Again, I won’t presume to tell you how to handle the situation. I will leave it up to you as citizens and human beings.
Thank you.140
You probably can make about as much of that as I can, but apparently this lawyer wanted only to complain about his not
being able to try the case free of the defendant’s other crimes.141 He did not mention mitigation in these final remarks of a
death-penalty lawyer to a sentencing jury, nor did he even so much as make a bare request for the jurors to consider sparing
the defendant’s *28 life.142 This case was remanded in 2009--twenty-seven years after trial--on account of an inadequate
opinion by the post-conviction court,143 and it appears that the prisoner subsequently died of natural causes.144
An even more extreme example of a death-penalty lawyer’s apparent fixation on the difficulty of his task in confronting the
Commonwealth’s aggravating evidence occurred in Commonwealth v. Washington.145 In that case, in the attorney’s initial
statement to the sentencing jurors in his client’s capital trial, he said:
He’s going to die. He’s going to die because he already has the death sentence. Do you want to give him
another death sentence? Go ahead. It won’t matter.146
It is difficult for me to imagine any strategy that would motivate capital defense counsel to goad jurors into returning a death
verdict, let alone a reasonable strategy. Washington’s case was remanded to the post-conviction court,147 and, seventeen
years after trial, he apparently entered a plea to a life sentence.148
In Commonwealth v. Johnson,149 the post-conviction court determined that a trial attorney “completely abrogated his duty to
[the defendant].”150 Cases that follow in the appendix--Commonwealth v. Sattazahn,151 Commonwealth v. Williams,152 *29
Commonwealth v. Gorby,153 Commonwealth v. Sneed,154 Commonwealth v. May,155 Commonwealth v. Collins,156
Commonwealth v. Zook,157 Commonwealth v. Jones,158 Commonwealth v. Gribble,159 Commonwealth v. Malloy,160
Commonwealth v. Harris,161 Commonwealth v. Brooks,162 Commonwealth v. Chambers,163 and Commonwealth v.
O’Donnell164--all reflect paltry investigations, protracted judicial proceedings, and major reversals of course ranging between
seven and twenty-six years after the defendants’ crimes.165 Of these *30 defendants, only Sattazahn and May are listed by the
Department of Corrections as remaining on death row.166

Commonwealth v. Cooper167 presents one of the more bizarre examples of failures made on the part of a death-penalty
attorney. The author of a recent article appearing in the Philadelphia Inquirer entitled In Life and Death Cases, Costly
Mistakes summarized the circumstances, succinctly, this way:
Willie Cooper, convicted of strangling his brother’s girlfriend to death in a Germantown apartment was awaiting a jury’s
decision on whether he should be sentenced to death, when his lawyer rose to speak on his behalf.
Citing to the biblical passage “an eye for an eye,” the lawyer told jurors that the ancient edict called for the death penalty only
in the killing of a pregnant woman.
Cooper had killed a pregnant woman.
Inexplicably, his lawyer had forgotten that.
The jury voted to impose the death penalty.
[At the post-conviction hearing the lawyer] said he made the biblical argument “out of habit” because he routinely used it to
discourage juries from sentencing defendants to death. In [Cooper’s] case, he said, he realized he had made “a terrible
error.”168
The newspaper recounted that Cooper’s case “is among more than 125 capital murder trials in Pennsylvania--69 in
Philadelphia alone--that state and federal appeals courts have reversed or sent *31 back for new hearings because mistakes by
defense lawyers deprived the accused of a fair trial[, including errors in sentencing hearings].”169 Notably, this account is
consistent with other sources reporting subsequent dispositions of capital cases.170 Moreover, according to such other
sources, the vast majority of the prisoners in these cases have attained an alternative disposition of a life sentence or less.171
*32 In my special concurrence in King, I also observed that the list of capital cases manifesting lawyer ineffectiveness
“would be far longer were it to catalogue the many instances in which severe derelictions have been alleged but the
defendant ... [was] denied the opportunity to adduce supporting evidence based on other considerations, such as waiver, or a
finding of insufficient prejudice.”172 In terms of a more complete listing, I also commented that there are many cases of
apparent ineffectiveness on the part of capital defense attorneys at the appellate stage.173 For example, in Commonwealth v.
Walter,174 a capital defendant’s claims in a counseled direct appeal were rejected because the arguments presented were
deemed “unintelligible,” underdeveloped, “vague and confusing,” waived, “““incomprehensible,” and “incapable of
review.”175
Recently, a systemic challenge to Philadelphia’s system for appointing counsel to represent indigent capital defendants
arrived in the Supreme Court of Pennsylvania.176 Philadelphia, of course, is far and away the largest contributor to the deathrow population *33 in the Commonwealth.177 In response, the Supreme Court of Pennsylvania commissioned a Philadelphia
homicide judge as a special master, who reported his findings that the dynamics of the appointment system are “woefully
inadequate,” “completely inconsistent with how competent trial lawyers work,” “punish[] counsel for handling these cases
correctly,” and unacceptably “increase[] the risk of ineffective assistance of counsel” in individual cases.178 While the
Supreme Court of Pennsylvania has not formally reviewed these findings to this point, the findings certainly resonate against
the anecdotal evidence suggesting a serious problem in Pennsylvania.179
In October of last year, two RAND Corporation researchers published an essay in the Yale Law Journal discussing their
findings concerning differences in degree-of-success rates in homicide cases and comparing the Defender Association of
Philadelphia and court-appointed attorneys, such as many of the lawyers we have discussed previously.180 The Defender
Association is a well-regarded, professional, nonprofit public defense organization under contract with the City of
Philadelphia.181 Notably, none of the cases I have discussed above *34 involved representation by the salaried attorneys of
the Defender Association--since the Association began representing one out of every five homicide defendants in 1993, no
jury has ever returned a death verdict against a defendant represented by a lawyer of the organization.182
In addition to this anecdotal evidence of better performance, according to these researchers, representation by the Defender
Association increases the probability that a homicide defendant will secure a sentence of a term of years, as opposed to a life

sentence, by sixty-two percent.183 The researchers relate:
Our findings, from the fifth-largest city in the United States, raise questions regarding the fundamental
fairness of the criminal justice system and whether it provides equal justice under the law. The findings
also raise questions as to whether current commonly used methods of providing indigent defense satisfy
Sixth Amendment standards for effective assistance of counsel and Eighth Amendment prohibitions
against arbitrariness in punishment.184
I offer no representations concerning the accuracy of this study or the validity of the conclusions. I will say, however, that
combined with the anecdotal evidence I have discussed, the results are deeply troubling to me.
*35 Similar concerns are reported nationwide in indigent defense systems.185 Along the lines of my presentation relative to
Pennsylvania, commentators observe that in other states, as well, “[c]apital representation disaster stories are well known.”186
To prove the point, commentators have catalogued many examples of “obviously outrageous deficiencies in representation,
including *36 cases in which death-sentenced inmates were represented by sleeping, intoxicated, jailed, ... or disbarred
attorneys.”187
In 2009, the National Right to Counsel Committee, “a bipartisan committee of independent experts representing all segments
of [the Nation’s] justice system,” issued a report entitled: Justice Denied: America’s Continuing Neglect of Our
Constitutional Right to Counsel.188 Summarizing its 200-page report, the Committee said this:
[T]oday, in criminal and juvenile proceedings in state courts, sometimes counsel is not provided at all,
and it often is supplied in ways that make a mockery of the great promise of the Gideon decision and the
Supreme Court [of the United States’] soaring rhetoric .... Not only does this failure deny justice to the
poor, it adds costs to the entire justice system. State and local governments are faced with increased jail
expenses, retrials of cases, lawsuits, and a lack of public confidence in our justice systems. In the
country’s current fiscal crisis, indigent defense funding may be further curtailed, and the risk of
convicting innocent persons will be greater than ever. Although troubles in indigent defense have long
existed, the call for reform has never been more urgent.189

*37 B. The Path Forward
I have spent a fair amount of time describing the difficulties Pennsylvania has experienced with attorney performance in
capital cases190 because I wanted you to have a feel for the scope and urgency of the problem. This, of course, has limited our
time for illuminating the path forward. In any event, I could no more cover the range of potential remedial responses in an
hour than I could discuss all of the death-penalty cases in which ineffectiveness has been made manifest. There is inherent
complexity because the difficulties facing governments in satisfying their constitutional obligations relative to the poor are
political, controversial, intractable, and immeasurable.191 Since I am unable to offer a comprehensive solution, what I hope to
do at this juncture is simply to identify some underlying causes and suggest some potential strategies and interventions.
Again, in many instances, the ideas are not my own but have been proposed by others who have been engaged in this line of
discourse for a very long time.
1. Awareness
One cause, I believe, is insufficient public awareness. Speaking to the ills afflicting public defense systems in America, the
Attorney General of the United States recently had this to say:
I continue to believe that if our fellow citizens knew about the extent of this problem, they would be as troubled as you and I.
Public education about this issue is critical. For when equal justice is denied, we all lose ....
But problems in our criminal defense system aren’t just morally untenable. They are also economically unsustainable. Every
taxpayer should be seriously concerned about the systemic costs of inadequate defense *38 for the poor. When the justice
system fails to get it right the first time, we all pay, often for years, for new filings, retrials, and appeals. Poor systems of
defense do not make economic sense.192

2. Funding
Funding of indigent defense services, obviously, is a major source of concern.193 There are vast compilations of literature
containing evidence of long-standing, chronic underfunding of public defense systems in the United States.194 The
predictable effect on the delivery of legal services seems to me to be obvious--as put by the National Right to Counsel
Committee, “it is totally unrealistic to expect that effective representation will be delivered unless systems of public defense
are adequately funded.”195 The United States Court of Appeals for the Fifth Circuit said it this way in reversing a death
verdict in Martinez-Macias v. Collins:196 “We are left with the firm conviction that Macias was denied his constitutional right
to adequate counsel in a capital case in which actual innocence was a close question. The state paid defense counsel $11.84
per hour. Unfortunately, the justice system got only what it paid for.”197
*39 By way of a more proximate example, as reported by the special master appointed by the Supreme Court of
Pennsylvania, since 1997, lead counsel in a homicide case in Philadelphia has been paid “a flat ‘preparation fee’ of
$2,000.”””198 This included the first half-day of trial, and attorneys would be paid $200 per half-day and $400 per day
through the remaining days of trial.199 There was also a preparation fee of $1,700 for separate “““penalty phase” counsel.200
According to the special master:
These rates were woefully inadequate when first implemented. They are even more so today .... Capital
defendants and their court appointed counsel are ill-served by a compensation system which favors the
longest possible trial over the most comprehensive preparation and intensive negotiations. Moreover,
such a system also ignores the interest of the victims’ families, the prosecutor and the court in obtaining
dispositions which are both fair and efficient.201
Funding is obviously a political issue, and in today’s landscape of economic challenges facing government, finding sources
of financing has become most difficult.202 Nevertheless, and as a postscript, it appears that the increased awareness
coinciding with the systemic challenge in Philadelphia has contributed to some progress.203 Immediately after the special
master issued his report, *40 the guaranteed fee for capital defense service appointments in Philadelphia was increased about
five fold.204
On a broader scale, it has been observed that the Sixth Amendment right to counsel and the attendant requirement of effective
stewardship serve as an unfunded federal mandate on the states.205 Therefore, according to the National Right to Counsel
Committee, at least, “it is entirely fitting that the federal government assist in its implementation.”206 I am quite certain that
Pennsylvania would welcome a greater contribution from the tier of government which is the source of the salient
constitutional obligation and which collects a lion’s share of the taxing revenues.207
Failing that, it obviously falls to the states to assure that their own constitutional houses are in order. Apparently,
Pennsylvania and Utah are the only two states in the nation that do not participate directly in funding indigent defense
services, but rather delegate that expense to county governments.208 This kind of a decentralized arrangement risks
inequalities, in tension with the kind of non-arbitrary treatment the Supreme Court of the United States has been looking for
since Furman.209 Accordingly, it is a recommendation of the National Right to Counsel Committee that appropriate funding
should originate from the state level and there *41 should be substantial state oversight to assure reasonable uniformity and
constitutional compliance.210
Notably, the Joint State Government Commission in Pennsylvania recently established a bipartisan task force and an advisory
committee to conduct a study of capital punishment in the Commonwealth, and one of the delineated tasks is to review “[t]he
quality of counsel provided to indigent capital defendants and whether such counsel and the process for providing counsel
assures the reliability and fairness of capital trials.”211 One of the most promising solutions, in my view, is to consider
creating an adequately financed, statewide capital trial unit akin to the homicide unit of the Defender Association of
Philadelphia.212
Consistent with the comments of the United States Attorney General,213 which I related previously, I believe that some
longer-term thinking in the above regards will result in a more cost-effective and fair justice system.

3. Guidelines
In terms of causes, another source of attorney under-performance cited in the literature is insufficient standards to guide the
capital defense undertaking.214 The opinion Justice O’Connor authored in Strickland in 1984 downplayed such guidelines,
while instead prioritizing flexibility and independence on the part of trial counsel.215 Seventeen years later, however, when
she expressed her *42 misgivings about fairness in death-penalty administration, Justice O’Conner said that “[p]erhaps it’s
time to look at minimum standards for appointed counsel in death cases.”216
The American Bar Association has published extensive recommended standards for the conduct of capital cases by defense
counsel;217 however, in Pennsylvania, our standards are limited to some experience and qualification criteria and are quite
modest by comparison.218 To the extent we continue to see failures in the investigation and presentation of mitigating
evidence, more focused, substantive guidelines certainly should be considered as an option.
4. Better Judicial Decision-Making
It is also apparent that we need to continue to improve the quality of the judicial decision-making in the capital arena.219 At
the trial level, in each one of the instances I have cited in which nothing was done to prepare a mitigation case, a common
pleas judge sat by and watched circumstances unfold that would give rise to a new sentencing hearing award a decade or
more later.220 While certainly it is not the place of trial judges to school advocates engaged in ongoing litigation, credible
proposals have been made for judges to take a more active role in cases of obvious and “egregious [attorney] ineffectiveness”
in criminal proceedings.221 Particularly given the extensive time lag that we have seen in many cases between trial and the
subsequent judicial *43 review of ineffective-assistance-of-counsel claims,222 I believe such proposals merit serious
consideration.
I also think that post-conviction and appellate judges need to be vigilant in maintaining fair and regular procedures for
reviewing these cases.223 Certainly, there is inertia inherent in judicial review of a judgment of a sentence secured by the
Commonwealth during regular judicial proceedings. The underlying crimes are almost always heinous, and there is a concern
with the impact of delay on the victims’ families.224 Obviously, there is substantial time and expense involved in retrials.225
Judges may be reluctant to criticize attorneys for their performance.226
Nevertheless, in my view, the credibility of the courts is in issue. In preparing for this discussion, I was candidly
overwhelmed with the extent and tone of the charges of willful blindness on the part of the courts in the performance of
judicial review of capital litigation.227 Stephen B. Bright, President and Senior Counsel for the Southern Center for Human
Rights, tells law students and others that “[c]ourts have completely lost sight of justice in a tangle of procedural rules and
administrative concerns so that now finality, not justice, is the ultimate goal of the system.”228 I have a different perspective,
and I suppose it would be possible to simply *44 dismiss these very serious assertions out of hand as mere posturing by an
interest advocate. Considering the inconsistencies--and the number of very poorly litigated capital cases I have seen in
Pennsylvania alone--however, I am unable to be so dismissive of these concerns.
Since Williams and Wiggins, at least, it is clear that if a capital defense attorney did not perform or supervise a mitigation
investigation, or conducted only a paltry one, there has been a failure in the representation.229 If the reviewing court is unable
to say with confidence that there is no reasonable probability that such failure would have changed the mind of at least one
sentencing juror, then the judgment of the sentence must be vacated and a new penalty hearing awarded.230 I believe that
prompt, consistent action on the part of the appellate and post-conviction courts to such ends, where necessary, would send an
essential message discouraging poor performance in other cases, while effectuating essential justice, maintaining the courts’
credibility, and serving the best interest of the public for the long term. On the other hand, when the record reflects that
fundamental fairness was maintained through the rendition of professional services by appointed counsel and otherwise, the
appellate courts will sustain a just death verdict.
Certainly, there are no perfect trials. But there are fair ones, and we know there have been unfair ones as well231--our goal
must remain to distinguish, credibly and consistently, between the two. We all want results we think are right, but the
consequences are too great if we disregard the essential process.
Professor Eric M. Freedman offered an analogous point in his introduction to a reprinting of the ABA guidelines for the
performance of counsel in capital cases, as follows: “All actors in the system share an interest in the effective performance of

[capital defense] counsel; such performance vindicates the rights of *45 defendants, enables judges to have confidence in
their work, and assures the states that their death sentences are justly imposed.”232
I very much agree.
VI. CONCLUSION
I will conclude with just a few personal observations. First, I want to recognize that there are some very effective capital
defense attorneys in Pennsylvania. Many of the cases we have discussed in which we saw poor performance had their origins
in the 1980s and 1990s.233 The Supreme Court of Pennsylvania now has in place some experiential and training standards
governing the appointment of counsel, and certainly there are now better educational opportunities available from
professional organizations.234 I also believe that now there is a more universal awareness of defense counsels’ duties to
investigate, prepare, and present a mitigation case at the sentencing stage of a death-penalty trial.235
There is much evidence, however, that more needs to be done, and the current state of Pennsylvania capital jurisprudence is
in continued need of improvement. As I am sure you can see, since coming to the Supreme Court of Pennsylvania, I have
been very disappointed, and frankly disheartened, with the quality of the representation accorded to indigent capital
defendants in far too many of these cases. Presently, I am hopeful that, through cooperation between the legislative, judicial,
and executive branches, we can implement policies and commit the resources necessary to ensure consistent compliance in
the Commonwealth *46 with the federal constitutional requirement of effective counsel in death-penalty cases and otherwise.
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